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Via Fax
December 3, 1999

Mr. John Keogh

Acting Secretary-General

Canadian Radio-television and 

Telecommunications Commission

Les Terrasses de la Chaudière

One Promenade du Portage

Hull, Québec

K1A-0N2

Dear Mr. Keogh:

Re: Telecom Decision CRTC 98-8, Part VII Application

Pay Telephone Compensation for Toll-Free Calls

1. This is an application filed by the Canadian Payphone Association of Canada (“CPA” or the “Association”) pursuant to Part VII of the CRTC Telecommunications Rules of Procedure in respect of Telecom Decision CRTC 98-8, June 30, 1998 (“TD 98-8”). In light of the nature of the relief sought, the CPA has not named or served any respondent to this application and submits that this should be left for the Commission to determine, when issuing the order sought in paragraph 11 of this application. 
2. The CPA is making this application on behalf of its member Competitive Pay Telephone Service Providers (“CPTSPs”). The CPA was formed in March 1999 to represent the needs of all CPTSPs. Any duly registered CPTSPs are encouraged to join the Association.  Today, the Association’s membership has over 3,000 payphones installed across Canada.

3. In this application, the CPA is seeking compensation of $0.25 for each call made from a CPTSP telephone to toll-free numbers. This is often referred to as “per-call compensation” and in the U.S. it is referred to as “dial around compensation”. 

4. Essentially what the CPA seeks in this application is what the CRTC has already granted Bell Canada (“Bell”) in Telecom Order CRTC 99-1017, October 22, 1999. The CPA proposes that the definition of a “call” as used herein should be the same as that determined by the Commission in TO 99-1017, namely when the call is delivered to an interexchange carrier’s (“IXC”) network.

5. More specifically, the relief sought relates to paragraphs 56 and 101(d) of TD 98-8. Those paragraphs require that CPTSPs who offer long distance service must allow access to all Alternate Providers of Long Distance Service (“APLDS”) whose networks are accessed by the CPTSP’s underlying local exchange carrier (“LEC”). 
6. The CPA understands that the term APLDS encompasses both IXCs and resellers. Therefore by granting access to an IXC, a CPTSP automatically grants access to a reseller of that IXC’s interexchange services. The relief sought in this application is directed against the IXCs. If the requested relief is granted, the CPA would invoice the relevant IXC, which would be responsible for its payment. 
Relief Sought

7. Pursuant to sections 24, 27(2), 32 and Part IV of the Telecommunications Act (the “Act”), the CPA seeks the following relief on an expedited basis, from all IXCs whose networks can be accessed from a CPTSP’s payphone:
a) an order that, effective January 14, 2000, continued access as mandated at paragraphs 56 and 101(d) of TD 98-8 in respect of all IXCs (and therefore any resellers using their facilities) is conditional upon such IXCs entering into an agreement with CPTSPs for compensation in respect of all toll-free calls made using the facilities of such IXCs from the CPTSP pay telephones; and

b) an order that, where an IXC and a CPTSP have not entered into an agreement respecting per-call compensation rates by February 7, 2000, compensation is to be set at $0.25 per-call.

8. This is the relief granted to Bell in TO 99-1017.

9. The CPA also seeks the following relief on an expedited basis, from all incumbent and competitive local exchange carriers (“ILECs” and “CLECs” respectively) whose networks can be accessed from a CPTSP’s payphone:
a) an order that, effective January 14, 2000, ILECs and CLECs are required to provide CPTSPs with sufficient billing information in respect to toll-free calls originating from CPTSP telephones to enable them to invoice IXCs for the aforesaid compensation. This should be done through tariffs in the case of ILECs and through contractual provisions in the case of CLECs.

10. This is the information that the CRTC directed Bell to provide to IXCs at paragraphs 26 to 29 of TO 99-1017.

11. The CPA also seeks the following relief on an expedited basis, from all IXCs, ILECs and CLECs whose networks can be accessed from a CPTSP’s payphone:

a) an order issued December 10, 1999 and directed to all IXCs, ILECs and CLECs registered with it, requiring them to show cause by December 17, 1999, why the relief requested above from them, should not be implemented within the times sought.

12. The CPA submits that this is a reasonable request given that the CRTC has already ruled on all issues of policy and implementation with respect to Bell in TO 99-1017 and it is merely a case of applying the same results to CPTSPs.
13. Proposed directions on procedure are attached to this application as an Appendix.
14. The requested relief is similar to that approved in previous CRTC Orders in respect of the dominant ILECs. The CPA submits that similar relief must now also be made available in a practical manner to CPTSPs. Although TD 98-8 contemplates that such relief ought to be available to these entities, in practical terms this will not happen in the absence of a Commission directive, as requested herein.
15. For that reason, the CPA submits that this is not an application to review and vary TD 98-8 and that the criteria applicable in such applications are not relevant. Instead, this is an application for the Commission to address its mind to an issue that was not considered during the proceeding that gave rise to TD 98-8. 

Expedited Relief Is Essential

16. The Commission’s decision on this issue will in large measure determine the future health of the competitive pay telephone industry in Canada.  Approval of this application in a timely manner will do much to ensure that competition as contemplated in Telecom Decision CRTC 98-8 becomes a reality.

17. The CPA is a recently formed association, representing the new entrants. It has limited resources and respectfully submits that there are no regulatory or policy issues involved in this application that have not been considered by the CRTC and all interested parties in various proceedings conducted prior to and since the issuance of TD 98-8. We submit that it would not be in the public interest to initiate a lengthy regulatory proceeding that could well cover many months. 

18. Existing CPTSPs are trying to build out their systems in order to give effect to the competition contemplated in TD 98-8. They simply cannot continue to wage protracted regulatory battles such as the costly delay that occurred as a result of the keypad issue or the uncertainty that continues to exist as we await decisions respecting winback issues and the establishment of payphone access line (“PAL”) terms and conditions on a final basis. Potential CPTSPs are not encouraged to enter the market when they see the delays involved in obtaining regulatory relief that seems to be so straightforward. 

19. These delays all accrue to the benefit of the ILECs and IXCs. The ILECs have close to 100% of pay telephone market share and everything to gain from lengthy and expensive regulatory proceedings. IXCs (including the interexchange divisions of the ILECs) all benefit from free access to CPTSP terminals that originate toll-free calls to their networks. For this reason, the CPA respectfully urges the Commission to do its utmost to complete this proceeding on an expedited basis.

How Toll-Free Calling Works

20. Pay telephone users in Canada have historically accessed toll-free numbers without any direct charge for that call. Normally, the caller dials directly and the call is automatically routed over the facilities of the IXC selected by the toll-free number customer. For example, if someone calls an Air Canada toll-free reservations line, that call will be carried by the IXC selected by Air Canada, not the CPTSP.  

21. Pay telephone service providers may select a carrier of their choice to act as their default IXC. This will be the IXC whose facilities are automatically chosen if a payphone customer does not positively select another IXC when making a call. However, for purposes of this application it should be noted that the choice of IXC in respect of toll-free calls is not that of the payphone customer but rather the entity offering the toll-free call. That may or may not be the CPTSP’s default IXC.

22. Where the pay telephone service provider is also the ILEC, the default IXC will naturally be the long distance division of that ILEC. Where the provider is either a CLEC or an unregulated CPTSP, the IXC will be selected after agreeing to commercial terms. One might think that this would give the CPTSP a degree of leverage that would permit it to obtain adequate compensation for passing toll-free calls to the default carrier. However that is not the case. As noted, the choice of IXC for toll-free calls is not within the control of the CPTSP. Moreover, today CPTSPs hold such a minute portion of the overall payphone market that they do not generate enough toll-free calling to be able to require compensation for these calls, even from default IXCs. This is especially true in the case of the smaller CPTSPs which operate a relatively few number of payphones and which represent the majority of registered CPTSPs in Canada.

23. Accordingly, for purposes of this application, the CPA does not distinguish as between default IXCs and all other IXCs and seeks the same relief from all such carriers. 

The Problem With IXC Access to CPTSP Payphones

24. The difficulty arises from the fact that TD 98-8 mandates that CPTSPs “must allow access to all APLDS’ networks accessed by the CPTSP’s underlying LEC” (paragraph 56). The decision mandates this access and also provides (paragraph 49) that the affected parties should negotiate compensation rates. However, the decision gives IXCs absolutely no incentive to agree to pay CPTSPs anything for toll-free calls, given that they already have mandated access to the terminals in question.
25. A number of members of the CPA have attempted to negotiate per-call compensation directly with IXCs and also with prepaid calling card companies. To date, no CPA member has been able to negotiate any agreements for per-call compensation. Accordingly, the CPA has concluded that no IXC will voluntarily compensate for toll-free calls made from CPTSP locations, in the absence of a Commission directive to that effect.

The Results of the Current Situation

26. There are three main competitive disadvantages that result from the current situation. In CPA’s view, none can be justified. 

27. The first relates to the competitive disadvantage in attempting to sign up a new site operator. Assume that an ILEC and a CPTSP are competing to offer pay telephone service at a given location. Both are willing to pay commissions to the site operator of 10% on all telephone revenue. Also assume that the terminal in question generates 10,000 toll-free calls per year that are routed over an IXC.

28. In that situation, any ILEC that has in place a tariff of the sort approved in TO 99-1017, will have $2,500.00 greater revenues than the CPTSP (i.e. $0.25 times 10,000). Assuming no differences in other revenues, the ILEC would be able to offer the site operator $250.00 more than the CPTSP. If the CPTSP wishes to secure the site, it must therefore either offer a higher commission than the ILEC or offer some other form of inducement to enter into a contract with it. This is an unjustified competitive advantage in favour of the ILEC.

29. The second competitive disadvantage is related to the first and applies both in respect of new and existing sites. The ILEC having a tariff such as Bell’s simply receives greater gross revenues. In the above example, Bell would retain 90% of the additional $2,500.00. The CPTSP gets nothing. Again, this cannot be justified. 

30. The third competitive disadvantage relates to order of magnitude. The above results applied on a per payphone basis, do not have a material impact on an ILEC’s bottom line since it is typically involved in so many other areas of telecommunications. However, the same absolute numbers do significantly affect the financial health of CPTSPs. Their only business is the provision of pay telephones, they are much smaller than the smallest ILEC in Canada and they are thus in much greater need of revenue from toll-free calls in a relative sense than is Bell Canada.

31. This is not a trivial issue. Pay telephone users can spend an indefinite amount of time on a pay telephone in the course of a toll-free call and, as matters stand, the CPTSP obtains no compensation whatsoever. The CPTSP receives no revenue from the call itself and it also loses the potential revenue that might be generated by any other callers for the entire time that the toll-free call is being made.

32. The result is that each time a toll-free call is made, the IXC receives compensation but the CPTSP does not. When the network is accessed using a toll-free number from a pay telephone, the IXC does not bear any costs associated with those pay telephones and their associated infrastructure. Thus, the newly formed CPTSPs are subsidizing the IXCs (including long distance divisions of the ILECs).

33. The CPA estimates that the revenues from toll-free calls are substantial.  In the United States, the FCC has mandated that IXCs pay a charge per use of $0.24 (U.S. dollars). Based upon information available to it, the CPA estimates that approximately 30% of American CPTSP revenues can be derived from the “dial around compensation” sought in this application. The CPA has no evidence to suggest that the Canadian CPTSP experience would be substantially different.

34. As discussed below, even though it is Canada’s largest ILEC, Bell is well aware of the financial importance of obtaining per-call compensation for dial around calling.

The CRTC Has Already Ruled That Per-Call Compensation Is Appropriate

35. In Telecom Order CRTC 98-281, March 18, 1998, the CRTC established an ongoing usage charge of $0.25 per-call for the use of Stentor company pay telephones equipped with competitive swipe card access capability. At paragraph 23 of that order, the CRTC noted:

“The Staff Opinion stated that the second usage charge is intended to be a proxy for an access charge to provide for a contribution to the costs of payphone operations. Compensation to location providers is included as a cost of payphone operations. Currently, there is no explicit access charge. As noted in the Staff Opinion, the Stentor companies implicitly pay an access charge to provide a contribution to the costs of the payphone operations through the Phase III cost assignments.”

36. In TD 98-8, the Commission considered the issue of a per-call compensation regime, in the context of allowing competition in the provision of pay telephone service in Canada. Note that this discussion was not restricted only to LECs, but also encompassed CPTSPs. At paragraph 49 of that Decision, the CRTC concluded that:

“In principle, the Commission considers such a regime to be appropriate but is of the view that there is insufficient evidence at the present time to assess the appropriate level of this compensation…The Commission considers it appropriate to establish a per-call compensation regime and ILECs may file tariffs for its implementation. With respect to unregulated PTSPs, the Commission considers it appropriate that they negotiate rates with IXCs”. 

37. To date, only Bell has filed a tariff for such implementation.  Bell Tariff Notice Number 6285 was approved, with some changes, in TO 99-1017. That Order granted Bell’s application for compensation for toll-free calls made from its payphones to IXCs, at a per-call rate of $0.25. There is nothing to prevent other ILECs from applying for similar compensation.

38. The long-term viability of the Canadian CPTSPs is highly doubtful without a similar form of compensation from these IXCs.

39. In the proceeding that led to TO 99-1017, Bell had argued that “a healthy pay telephone industry is of importance to the IXCs as well, and consequently, they also have a role to play in maintaining its health” (letter dated September 25, 1998, page 2). It had also argued that it was disadvantaged since the existing arrangements did not compensate Bell for these toll-free calls. It should be noted that Bell was specifically seeking compensation in its role as a pay telephone provider and not as an IXC or ILEC.

40. In the proceeding that followed that application, all intervenors appeared to support, at least in principle, the implementation of a compensation-per-call charge for toll-free calls in these circumstances. See for example the October 21, 1998 letter from Paytel Canada, Inc., paragraph 5:

“Paytel agrees with the principle enunciated by Bell, namely that the owner of the pay telephone that is used to originate an interexchange call should receive some level of compensation for the use of its facilities. However, with the advent of competition in the provision of pay telephone service, this principle is no longer restricted to Bell Canada; it now includes all registered CPTSPs whose terminals may be used for a similar purpose and who are equally entitled to some degree of compensation for the use of their facilities.”
41. As part of its application, Bell indicated that it proposed to send to each affected IXC “a composite electronic list of the toll-free calls that originated at the Company’s pay telephones and were carried by that IXC” (Bell application, page 3). A more detailed explanation of Bell’s invoicing capabilities is set out in response to interrogatory Bell(CRTC)20Nov98-1 PN 98-31; it was also clear that Bell was amenable to exploring the possibility of making a similar service available to CPTSPs so that they could implement similar charges to users of their terminals: see response to interrogatory Bell(CRTC)20Nov98-1 PN 98-31. Therefore, the capability exists to implement a universal per-call compensation regime.

42. TO 99-1017 reaffirmed the principle of per-call compensation. At paragraph 20, it stated that “it is appropriate to assess toll-free calls an appropriate contribution towards the fixed common costs associated with payphones, and further, that on the basis of the incremental costs and the fixed common cost per-call submitted by Bell, the proposed rate of $0.25 is appropriate” (emphasis added). The CRTC accordingly approved the Bell filing with some modifications, but did not address the issue of similar compensation for calls made using the terminals of CPTSPs.

43. Clearly the result is unfair to CPTSPs for the reasons noted above. In principle, there can be no objection to the payment by IXCs to CPTSPs of a fair amount in exchange for use of the CPTSPs’ terminals to handle their toll-free calls. However, the IXCs should be obliged to make such payments in return for their mandated access to all CPTSP terminals. They should not receive a free ride from CPTSPs, especially now that as of November 22, 1999, Bell Canada, the largest ILEC and incumbent PTSP in Canada, may charge those same IXCs $0.25 for each toll-free call originating from its pay telephones in identical circumstances. 

The Default Rate Should Be $0.25 Per Call

44. In the proceeding that led to TO 99-1017, Bell provided cost information in support of its proposed charge of $0.25. It is important to note that the study was in support of the costs associated with the pay telephones and not related to Bell’s other costs of providing telecommunications services or in respect of lost IX revenues for example.

45. Bell takes considerable pride in the efficiency of its operations and the CPA assumes that the costs that it filed in that proceeding were appropriate for a reasonably efficient PTSP. Since they relate to substantially the same telecommunications equipment (in some cases the equipment – such as the Nortel Millennium - is identical), the CPA submits that the cost information provide by Bell can serve as a reasonable proxy for the costs incurred by CPTSPs in providing the same service. In actual fact, it may be low, since ILECs do not have to charge themselves the full PAL tariff rates as part of their cost of doing business.

46. The CPA notes that CPTSPs are unregulated and CLECs that also provide pay telephone service are very lightly regulated. The CPA sees no reason to oblige any party to file tariffs or cost studies or to delay the implementation of the CPA proposal in any material manner. We submit that it would be most efficient if the CRTC agreed with the proposition that the Bell cost data is a reasonable proxy for a default rate of $0.25 per toll-free call handed off by a CPTSP to an IXC. We also note that, when currency exchange rates are considered, this rate is substantially lower than the default rate established by the FCC.

47. However this finding should be subject to the exception that parties should be at liberty to negotiate rates of per-call compensation as an acceptable alternative. In order not to prolong negotiations and to force parties to deal in good faith, any such negotiations should be completed within 30 days of the release of an order in this proceeding. In the absence of a negotiated settlement by that deadline or an agreement by the parties that negotiations should continue, the $0.25 rate would apply.

The Unjust Discrimination Against CPTSPs

48. Prior to the advent of competition in the provision of IX services, essentially all IX revenue arising from the use of pay telephones accrued to the ILECs. Now that there is such competition, at least Bell will continue to receive compensation in respect of the use of its pay telephones to handle toll-free calls that it does not carry as an IXC. Both of these revenue streams have paid and continue to pay for a significant portion of the cost of providing pay telephone service.

49. The CPTSPs are not in the same position. They are starting with no market share and no independent revenue streams from related telecommunications activities. They must make access to their terminals available to all APLDSs, yet have no ability to charge them for toll-free calls.

50. This is clearly a case of unjust discrimination, in contravention of section 27 of the Act. The CPTSPs are being unjustly discriminated against by all IXCs who receive service from the CPTSPs on a mandated basis, yet pay nothing for it. 

51. The CPTSPs are being unjustly discriminated against by the ILECs, who provide pay telephone service in competition with them, yet to date have refused to pay per-call compensation when they act as IXCs for the CPTSPs or to file tariffs to make available to CPTSPs the information required in order to bill any IXCs (including ILECs) for per-call compensation. The continued absence of such tariffs means that there will be further delays (which benefit the ILECs and IXCs to the detriment of the CPTSPs), in implementing any per-call compensation regime, once it is approved by the Commission.

52. The CPTSPs are being unjustly discriminated against by the CLECs, to the extent that they decline to make available the billing information noted above. 

To Conclude

53. There is no longer any debate about the principle of per-call compensation. The CPA submits that without per-call compensation, IXCs are receiving a financial benefit without having to bear any of the costs associated with the pay telephones and associated infrastructure.  Under this system, the newly formed CPTSPs are subsidizing the IXCs and the IXCs are being unjustly enriched at the expense of the CPTSPs. The CPA submits that this system is inequitable to the CPTSPs. Without the requested compensation, the ongoing viability of many CPTSPs is in serious question.

54. Bell and presumably other ILECs have the capability to provide the information required to enable CPTSPs to bill IXCs the correct amount for the toll-free calls in question. The ILECs should be directed to file proposed tariffs for the provision of the information required of Bell in TO 99-1017 at paragraphs 26 to 29, within the timeframe set out in the Appendix.

55. With respect to CLECs, the CPA submits that the CRTC should mandate, as a condition of any contract between a CPTSP and such CLEC for service, that the CLEC will offer a similar call detail recording service. 

56. With the requested relief in place, implementation of this regime can be very straightforward. The CPA proposes that each CPTSP would be responsible for billing and collecting all such per-call charges.

57. As noted at the outset of this application, the relief sought involves a key component of a CPTSP’s revenue stream, potentially in the order of 30%. The Commission’s decision on this issue will in large measure determine the future health of the competitive pay telephone industry in Canada. The actual decision and the speed with which it is issued, will signal to existing and potential CPTSPs whether this is an industry for them. 

All of which is Respectfully Submitted,

Paul Martin,

President

cc.
David Colville (fax 819-997-4923)

Proposed Directions on Procedure

December 3, 1999


CPA Part VII application filed

December 10



CRTC names Respondents and issues show cause letter

December 17



Named Respondents reply to show cause letter

December 22



CPA files Reply

January 7, 2000


CRTC issues decision on application

January 14



ILECs file tariffs and TD 98-8 is amended

February 7



Default rate of $0.25 takes effect

